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Supreme Court Judgment on a Question of Law

Supreme Court Judgment No. 7256/2567

Ms. A. Plaintiff
Ms. P. Defendant

Thai Criminal Code, Section 329

The defendant posted statements and displayed photographs of the plaintiff on the Facebook
application, which would cause persons who knew the plaintiff to understand that the plaintiff
was a dishonest person, a debtor who failed to repay debts, and a deceiver. Such conduct
constituted an imputation against the plaintiff to third persons in a manner likely to damage the
plaintiff’s reputation, expose the plaintiff to contempt, or cause the plaintiff to be hated.

If the defendant believed that the plaintiff had the intention not to repay the debt to the
defendant, the defendant should have exercised her legal right to initiate legal proceedings
against the plaintiff to compel repayment of the debt in accordance with the law, rather than
using the method of posting defamatory statements and images of the plaintiff. The defendant’s
conduct could not be regarded as an expression of opinion or statement made in good faith that

would exempt criminal liability under Section 329 (1) or (3) of the Thai Criminal Code.

Plaintiff’s Claim

The plaintiff filed a complaint requesting that the defendant be punished under Sections 83, 91,
326, and 328 of the Thai Criminal Code; that the defendant be ordered to post an apology to the
plaintiff on the defendant’s Facebook application for a period of one month; and that the
defendant be ordered to pay damages for 800,000 baht, together with interest at the rate of 7.5

percent per annum from the date of filing of the action until full payment.

Proceedings in the Courts Below



After conducting a preliminary examination of the complaint, the Court of First Instance held
that Charge 2.1 had prima facie grounds and ordered the complaint to be accepted for trial,
while Charge 2.2 lacked grounds and was dismissed.

The Regional Court of Appeal Region 3 ordered that Charge 2.2 also be accepted for

consideration.
The defendant entered a plea of not guilty in both the criminal and civil parts of the case.

The Court of First Instance rendered judgment dismissing the charges and dismissing the civil
claim, ordering the plaintiff to bear the costs of the civil case instead of the defendant, and fixing
attorney’s fees at 10,000 baht.

The plaintiff appealed.

Judgment of the Regional Court of Appeal Region 3

The Regional Court of Appeal Region 3 amended the judgment, holding that the defendant was
guilty under Section 328 of the Thai Criminal Code, sentencing the defendant to three months’
imprisonment and a fine of 1,000 baht, suspending the imprisonment and imposing only the
fine pursuant to Section 55.

If the defendant failed to pay the fine, enforcement was to proceed under Sections 29 and 30.
All other requests were dismissed.

Except as amended, the judgment of the Court of First Instance was affirmed.

Appeals to the Supreme Court

Both the plaintiff and the defendant filed petitions for review (cassation).

Supreme Court’s Findings

The Supreme Court established the facts that the defendant was the user of the Facebook
account and that on August 25, 2020, the defendant posted statements and displayed
photographs of the plaintiff on the Facebook application.



The issues to be decided under the petitions of the plaintiff and the defendant were as follows.

Issue 1: Whether the Defendant Committed the Offense as Charged

With respect to Charge 2.1, the defendant argued in her petition that the statements posted on
Facebook constituted fair criticism that members of the public are entitled to make, and that the
content posted was true and served the public interest or the interest of the general public rather
than being a purely private matter; therefore, the defendant contended that her conduct did not

constitute an offense.

The Supreme Court held that the statements and images, which included the plaintiff's name,
caused persons who knew the plaintiff to understand that the plaintiff was a dishonest person, a
debtor who failed to repay debts, and a deceiver. This constituted an imputation against the
plaintiff to third persons in a manner likely to damage the plaintiff’'s reputation, expose the

plaintiff to contempt, or cause the plaintiff to be hated.

If the defendant believed that the plaintiff intended not to repay the debt to the defendant, the
defendant should have exercised her legal right to bring legal proceedings against the plaintiff
to compel repayment of the debt in accordance with the law, rather than using the method of
posting defamatory statements and images of the plaintiff on a Facebook application accessible
to the general public.

The Supreme Court agreed with the finding of the Regional Court of Appeal Region 3 that the
defendant’s conduct could not be regarded as an expression of opinion or statement made in
good faith that would exempt criminal liability under Section 329 (1) and (3) of the Thai

Criminal Code.

Accordingly, the defendant’s petition on this issue was dismissed.

Issue 2: Charge 2.2 (Plaintiff’s Petition)

With respect to Charge 2.2, the plaintiff argued that on 27 August 2020, the defendant and
others jointly created a Facebook group named “Kon Kong Pak Chong” (“Pak Chong Scammers”)
and used the plaintiff’s photograph as the group profile image to shame the plaintiff publicly.



The Court of First Instance dismissed this charge, and the Regional Court of Appeal Region 3
likewise held that the plaintiff's evidence was insufficient to establish that the defendant
committed the offense under Charge 2.2, which had the effect of dismissing the charge.

Under Section 220 of the Criminal Procedure Code, no appeal to the Supreme Court is
permitted in such circumstances, whether on issues of fact or law. The plaintiff filed the petition

without showing that permission to appeal had been granted under Section 221.

Therefore, the acceptance of the plaintiff’s petition by the Court of First Instance with respect to

Charge 2.2 was improper, and the Supreme Court declined to adjudicate this issue.

Issue 3: Whether the Sentence Should Be Increased

The Supreme Court further considered the plaintift’s petition as to whether there were grounds

to impose a heavier sentence than that imposed by the Regional Court of Appeal Region 3.

The Supreme Court held that posting defamatory statements and displaying photographs of the
plaintiff on a Facebook application that was not a closed group, and which could be accessed by

members of the public worldwide, caused widespread and rapid damage to the plaintiff.

However, considering the penalty prescribed under Section 328 of the Thai Criminal Code,
together with the circumstances of the case, the sentence of three months’ imprisonment and a
fine of 1,000 baht imposed by the Regional Court of Appeal Region 3 was appropriate to the

nature of the offense.

Nevertheless, the Supreme Court did not agree with suspending the imprisonment and
imposing only a fine under Section 55. The plaintiff’s petition on this issue was therefore

partially upheld.

Supreme Court Judgment
The judgment was amended as follows:

The defendant is sentenced to three months” imprisonment and a fine of 1,000 baht.
As it did not appear that the defendant had previously served a term of imprisonment, the

Court deemed it appropriate to give the defendant an opportunity to reform.



The imprisonment is suspended for a period of two years.
The defendant is placed on probation for one year, required to report to a probation officer
once every three months, and required to perform 24 hours of community service within one

year, pursuant to Section 56 of the Thai Criminal Code.

If the fine is not paid, enforcement shall proceed under Sections 29 and 30 of the Thai Criminal
Code.

Except as amended, the judgment of the Regional Court of Appeal Region 3 is affirmed.

Justices

Mali Techachanta
Rabil Jantarapirom

Somjit Sukkamolwatthana

Lower Court Judges

Nakhon Ratchasima Provincial Court — Judge Rawin Thoklaviroj
Regional Court of Appeal Region 3 — Judge Sunanta Phadungkiatwong
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